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DECISION AND ORDER

This matter is before me on the parties' motion to approve settle-
ment or, in the alternative, on the operator's motion for summary decision.
For the reasons set forth below, the motion to approve settlement is denied. JL/
The motion for summary decision is granted.

The undisputed facts show that the "coalbed" or height of the coal
seam at the lowest point on the section of the mine in question was 38
inches.  I find this measurement rather than that of the actually extracted
height, 53 inches, was the controlling height for determining the requirement
for canopies under Section 317(j) of the Act, 30 C.F.R. 75.1710, 1710-1,
and therefore no violation existed at the time the instant citation was
written. 2/

I/ In Co-Op Mining Company, 2 FMSHRC 3475 (1980), the Commission held
that as a matter of policy a settlement should not be approved where no
violation has been shown.

2/ Effective July 1, 1977, MSHA determined that in coalbed heights
below 42 inches the use of canopies diminished the safety of the miners and
were not technologically or anthropometrically feasible. 42 F.R, 34876.
The Secretary's Annual Report to Congress for PY 1978 noted that "Progress
in installing cabs and canopies has been substantial for equipment used
in coalbed heights of 42 Inches or more; however, based on research as
well as experience gained in the course of MSHA enforcement, certain
human engineering problems had not been solved, particularly in coalbed
heights below 42 inches .... Because of these unsolved engineering
problems the Secretary suspended indefinitely the time period for operators
to design and install cabs and canopies on self-propelled electric face
equipment used in underground coal mines where coalbed heights are less
than 42 inches.", Report pp. 11-12. While counsel for MSHA contends that
(footnote 2 continued on page 2)
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